My name
My address
My town, ST 00000

June2, 1999

ElaineM. Farrell

Office of HouseCounsel
Room139, StateHouse
Boston,MA 02133

DearNCCUSLRepresentate:

We are writing to expressour oppositionto the adoptionof Uniform Computer
Information TransactionsAct (UCITA). If enacted UCITA would increaseour
costof doingbusinessandadwerselyaffectthe economyof the statesn whichwe
operate.

This increasedcostof doing businessvould likely impactemployment,tax rev-
enue,andthe competitvenesof our operationsn theworld economy

ThecurrentUCCfairly balancesheinterestof buyerandseller Proposed)CITA
is irreparablyflawedin thatit dramaticallyshiftsthis balancen favor of theseller
This imbalancepenadesthe provisionsof UCITA in both blatantandnumerous
subtlenuancesvoventhroughouthe law.

For example,a partiallist of someof the blatantprovisionsfollows:

1. Sellersunilateralright to electronicallydisablesoftware (“Self Help”).

¢ All mediumandlarge businessesandmostsmall businessesiely on
computersoftwareto performcritical daily tasks suchasrunningtheir
manufcturingprocessegayingsuppliersandemployees calculating
andremitting taxes,andcontrolling pollution. Becauseof their com-
plexity, businessoftwaresystemsareoftenvery expensveandcannot
easilybereplaced.

e UCITA would allow softwarecompaniego exploit this vulnerability
andthreatendisruptionof thesecritical systemsf their demandsre



notmet.

e UCITA assumeghe customeris guilty until proven innocent. The
customemustrun to courtto try to stopthis Draconian‘remedy’

e Thereis a hugepotentialherefor misuseandharmto businesseand
thecommunitiesn which they operate.

2. Reducedvarranties.

e Languagethat disclaimsan implied warranty must be conspicuous
only in the narrawvly defined“mass-markt’ This is a trap for the
unwary.

e UCITA reducesheimpliedwarrantyof noninfringemento applyonly
to U.S.rights,evenif thelicensegranteds worldwide. It is important
to noteherethatthe essencef asoftwaretransactions apresumption
that the software compary hasthe right to grantthe license,free of
infringement.

3. Abandonmenbf thesellers obligationto deliver a working product(“*Per
fect Tender”).

o If the softwarefails to conformto the contract,only a “mass-markt”
customemay refuseto accepitt.

e Themass-mar&t definitionhasbeenvery carefully craftedto exclude
entiremarket segments.For example,mostbusinessegould losethe
protectionthey have undercurrentlaw.

4. Uncertaintyof thetime periodof theright to usea product.

e In almostall casestoday softwareis licensedfor a perpetualtime
period.
¢ Insteadof reflectingthis commerciareality, UCITA openghedoorto

needlessnischief, litigation andexpense by introducingthe concept
of “time reasonablefor the durationof alicense.

5. Unreasonablebligation placeduponthe buyer to discover defectsduring
anevaluation.

e Softwarecompaniesinderstandablyake the positionthat, evenwith
all theirresourcesndintimateknowledgeof their softwareproducts,
they are unableto testthem adequatelyin orderto warrantthemas
beingerrorfree.



e UCITA, however, assumeshatthe customemwill be ableto discover
ary andall defectdn softwareduringa shorttrial period(usually30to
90 days). Evaluationof softwarecannegatetheimplied warrantyfor
defectghatthe softwarecompaly deemscouldhave beendiscovered.

6. Uncertaintyin the scopeof license

e UCITA arbitrarilyrestrictshenumberof usersunderasiteor enterprise-
wide licenseto whatit deemsreasonablén light of the... commercial
circumstances’gventhoughthesetypesof licenseshave traditionally
permittedanunlimited numberof users.

e Thisis anothertrap for the unwary licenseewho may suddenlyfind
that the scopeof its licenseis not as broadas currently definedby
usageof trade.

This list is by no meansexhaustve, but merelyan exampleof someof the most
obvious points of prejudiceagainstthe buyer However, it is importantto note
that the entirety of UCITA is so permeatedvith biasin favor of the sellerthat
addressingnly afew key pointscannotrectify it.

We opposeand,asyour constituentsurge you to opposethis irreparablyflawed
measure.

Thankyou for your efforts on behalfof our compaty andits employees.

Sincerely

(yourname)



